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No. 10,788 


APPELLEES’ QUESTION PRESENTED 

In the opinion of the appellees, the sole question is: 

Whether the unsuccessful tenant in the Landlord and 
Tenant Proceedings in the Municipal Court can thereafter 
sue in the United States District Court the prevailing own¬ 
ers, their witness and attorneys for conspiracy to un¬ 
lawfully evict the tenant where the eviction was conclu¬ 
sively adjudicated lawful? 
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Appellees’ Counter Statement of the Case 

The appellees, Coppedge and Helen Macondray, as 
guardian of Helen Tucker Andrews and Carter Randolph 
Andrews, filed on July 5,1944, a Landlord and Tenant Pro¬ 
ceeding in the Municipal Court of the District of Columbia 
against their tenant, the appellant, “ based upon the 
claim that they desired the leased property for their 
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immediate personal use as a dwelling.” de Bobvla v. Cop- 
pedge and Macondray, 40 Atl. (2) 255. 

The appellee Goss was the real estate agent who leased 
the premises, and was a witness in the trial. The ap¬ 
pellees Garnett and Kindleberger were attorneys for the 
landlords in the action. The landlords obtained at the 
hands of the jury a verdict for possession of the dwell¬ 
ing property. Judgment was entered August 17, 1944, 
and a writ of restitution was issued August 23, 1944 and 
executed by the United States Marshal August 28, 1944. 
The tenant, appellant herein, appealed to the Municipal 
Court of Appeals and that Court, on December 14, 1944, 
affirmed the judgment of the Municipal Court and an 
allowance of an appeal to this Court was denied April 
6, 1944, No. 8912. The Municipal Court of Appeals, 
affirming the judgment of eviction, declared in its opinion: 

“The test is not, of course, whether the landlord’s 
good faith is alleged in the pleadings but whether 
it is established by evidence at the trial. ’ ’ 

The Court further held that as to the contention of the 
appellant that Helen T. Macondray, who sued as guardian 
of her two minor children, appointed by the courts of 
Virginia, should have sued as ancillary guardian in the 
District of Columbia, and said: 

“Consequently we think it clear that plaintiff had 
the right to. sue in her official capacity. As such she 
w~as both natural and legal guardian of her daughters. 
If the judgment below had been adverse to her it 
would have been res judicata against her both as 
guardian and as ancillary guardian.” 

The complaint in this case was filed on March 2, 1947, 
making not only Mrs. Macondray and Mrs. Coppedge de¬ 
fendants, but also making Helen Tucker Andrews and 
Carter Randolph Andrews, minors at the time of the 
eviction, parties defendant, and including two of the judges 
of the Municipal Court, who heard various phases of this 
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case; the United States Marshal; Goss, the real estate 
agent and witness for the plaintiffs in the eviction suit; 
the attorneys for the plaintiffs; another attorney who did 
not appear in the eviction case; and two storage com¬ 
panies to whom the United States Marshal delivered for 
storage the personal property removed under the eviction 
process. 

The complaint sought $90,000.00 compensatory damages 
and $90,000.00 punitive damages against all of the de¬ 
fendants. The action was dismissed as to the two Munici¬ 
pal Court judges, the attorney not appearing in the 
eviction action, and the United States Marshal. 


The United States District Court granted summary 
judgment for the defendants, Macondrav, Coppedge, 
Helen Tucker Andrews and Carter Randolph Andrews. 
Upon an appeal to this Court, the summary judgment 
was reversed, de Bobula v. Macondray, et al., No. 10,158, 
decided January 3, 1950. In the opinion, this Court said: 

“The complaint, drawn by the plaintiff himself, 
appears to be based on allegations of wrongful and 
abusive eviction from the premises occupied by the 
plaintiff as tenant, damages being sought against the 
marshal who executed the eviction, and others. # * * 
Reading the complaint and its exhibits along with the 
affidavits of the parties and the other relevant papers, 
we consider that at least two genuine issues of ma¬ 
terial fact were in controversy, i. e., whether the 
alleged wrongful conduct of the marshal was pro¬ 
cured or authorized by appellees’ attorney or real 
estate agent, or both, and if so, whether such action 
was within the scope of authority. In this posture 
of the case, appellees are not entitled to summary 
judgment.” j 

The case was heard at pre-trial before Chief Judge 
Laws of the United States District Court, who stated the 
case as follows (Appellees’ App. 2A): 

“Case No. 923-47, Plaintiff claims as against the 
individual defendants that they entered into a con- 
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spiracy to wrongfully evict plaintiff as a tenant of 
1236 16th St., N. W. by bringing a suit wrongfully 
for eviction and adducing false testimony in Munici¬ 
pal Court, claiming that the owners of the property, 
defendants Macondray, I. Kress, Helen Andrews and 
Carter Andrews, acquired the property for personal 
use, whereas in fact they did not, require the prop¬ 
erty for personal use; that in furtherance of the con¬ 
spiracy after obtaining judgment in Municipal Court, 
said individual defendants removed, or caused to be 
removed, plaintiff’s personal property from the prem¬ 
ises, causing damage to the property by mishandling 
and by falling rain. Plaintiff claims damages due to 
the alleged conspiracy. 

“Plaintiff further sues said individual defendants 
for conversion, maintaining that through their author¬ 
ized agent, said individual defendants failed to re¬ 
move part of plaintiff’s goods and personal property 
from the rented premises at time service was made 
of the writ of restitution and later appropriating 
such goods as was not removed for the use and benefit 
of said defendt. defendant.” 

The case came on for hearing May 26, 1950, before 
Honorable Charles F. McLaughlin, United States District 
Judge, and a jury panel. 

As above quoted, this Court said that two genuine issues 
were in controversy: (1) Whether the alleged wrong¬ 
ful conduct of the marshal was procured or authorized 
by the appellees’ attorney or real estate agent, or both; 
and (2) if so, whether such action was in the scope of 
authority.” The appellant at pre-trial abandoned these 
two positions which this Court said were set out in the 
complaint and affidavits and relied (1) on an alleged con¬ 
spiracy between the owners, their agent, witness and 
attorneys to falsely and fraudulently evict the appellant; 
and (2) a claim for damages for conversion of personal 
property. 

Not only did the appellant abandon at pre-trial the 
issues which had been declared by this Court as set out 
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in the complaint and affidavits of wrongful eviction, but 
at the hearing the appellant expressly abandoned every 
position but two: (1) That the plaintiff therein was 
proceeding against these appellees (defendants) on the 
basis and theory of conspiracy; and (2) that the nlnintiff 
was asserting a claim for conversion set out as n second 
cause of action in the pre-trial proceedings. This is fully 
supported by the following colloquies of the Transcript 
of Record, p. 23: (Appellees’ App. 4A) i 

“THE COURT: You are now inquiring whether 
the plaintiff is proceeding against the individual de¬ 
fendants on the basis and on the theory of con¬ 
spiracy? 

“MR. BEACH: That is correct, sir. j 

“THE COURT: And if counsel for the nlaintiff 
assures you or states that he is so proceeding, vou 
are through? 

“MR. BEACH: I am through. 

“THE COURT: You are raising no objection to 
that at this time ? i 

“MR. BEACH: No, sir. 

“THE COURT: What is the situation here, that 
you are proceeding on that theory? 

“MR. DALY: Yes, Your Honor, I am proceeding 
on that theory. 

“MR. BEACH: That satisfies us. 


The defendants in that action (appellees herein) there¬ 
upon moved to dismiss the complaint for an alleged con¬ 
spiracy to falsely and fraudulently evict the plaintiff from 
the premises. As to this, the Court below said (Tran¬ 
script, p. 33): (Appellees’ App. 4A) 


“THE COURT: The court is impressed with the 
contention taken that the circumstances and the 
motive and purpose which animated the individual 
defendants now charged with conspiracy with respect 
to the occupancy, the character of occupancy was 
determined by the lower court as of that time and 
that determination is binding upon this court. The 
Court could not take testimony designed or intended 
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termination made by a court upon the issues in an 
action in which that action was an issue at that 
time.” 

The Court further said in passing upon the motion to 
dismiss the complaint as res judicata (Transcript, pages 
36-37): (Appellees ’ App. 4A-5A) 

“THE COURT: The Court is of the opinion that 
the decision in an action in which the very issue is 
before the Court now~ wras raised and determined is 
binding upon this court and the representations made 
here that the issue as to personal use was raised in 
the Municipal Court case and that it was tried on 
that issue and the Court decided in favor of the 
plaintiff on the basis of personal use by the plaintiff 
of the premises and, that being the case, the Court 
could not retry that issue and that is the issue upon 
which this action is being brought. 

“That is the situation upon which this action is 
being brought, as the Court understands, that there 
■was a conspiracy between these parties against the 
defendant to take this property on a representation 
of personal use when, in fact, personal use was not 
to be made of the property. That question was raised, 
as I understand the issues as represented here and 
determined.” 

The second cause of action set out in the pre-trial pro¬ 
ceedings and at the hearing, that is, for damages for con¬ 
version, was dismissed at the hearing on motion of the 
plaintiff (appellant). (Transcript, p. 47). Thereafter, 
the Court entered the following final order: (Appel¬ 
lees * App. 5A) 

“This cause having come on for final hearing and 
upon the motion of the individual defendants, Earl 
E. Goss, Karl Kindleberger, Leslie C. Garnett, Helen 
Macondray, Mary Lord Andrews Coppedge, Helen 
Tucker Andrews and Carter Randolph Andrews, by 
their attorneys, to dismiss the complaint herein, seek¬ 
ing damages from the named defendants for an alleged 
conspiracy to falsely and fraudulently evict the plain¬ 
tiff from the premises 1230 16th Street, N. "W., and 
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was argued by counsel, and the Court being of opinion 
that the judgment of the Municipal Court in the 
Landlord and Tenant Action precludes a re-trial in 
this proceeding of the issue of false and fraudulent 
eviction therein determined, sustains said motion 
and it is by the Court this 1st day of June, 1950, i 
“ORDERED, that the action for damages for con¬ 
spiracy be, and the same is hereby, dismissed; and 
“Upon motion of the plaintiff, by his attorney, to 
dismiss the complaint against the named defendants 
herein for damages for alleged conversion, said motion 
is granted and it is by the Court this 1st day of 
June, 1950, 

“ORDERED, that this cause be, and the same is 
hereby, dismissed, and judgment be entered for the 
named defendants.” 

i 

SUMMARY OF ARGUMENT 


The complaint of the appellant is that the landlords, 
their agents, witnesses and attorneys conspired to fraudu¬ 
lently evict the tenant from the leased premises because 
of the false contention that the landlords desired the 
premises for their immediate personal use as a dwelling. 
This was the “basis of the claim” and the issue in the 
Landlord and Tenant Proceeding, and was determined!in 
favor of the landlords and its truth established by the 
verdict of the jury and the judgment of the Municipal 
Court. The court below was correct in determining that 
the District Court could not re-try this issue. In any 
event, the testimony of witnesses and the statements i of 
counsel in the course of judicial proceedings were wholly 
privileged, and no action can be brought against them. 


Since the alleged fraud is that the owners misrepre¬ 
sented their purpose in desiring the possession of the 
premises, and since this was determined to be true by 
the judgment of the Municipal Court, it follows plainly 


that an action for conspiracy to establish the 




cannot be maintained. 
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ARGUMENT 

The Judgment of the Municipal Court That the Eviction 
of the Appellant Was Lawful is Res Judicata and 
Cannot Be Attacked in This Action. 

The crravamen of the present action is that the witness 
and attorneys for the owners conspired with the owners 
to fraudulently evict the plaintiff by adducing false testi¬ 
mony, claiming that the owners acquired the property for 
their own personal use when, as a matter of fact, they 
did not. This was the contested fact in the eviction case 
in the Municipal Court. The Court had jurisdiction both 
of the parties and the subject matter, and the facts dis¬ 
tinctly put in issue and determined by the verdict of 
the jury, and the judgment of the Municipal Court cannot 
be disputed in this suit. 

The Municipal Court of Appeals for the District of 
Columbia, on November 5, 1946, in SimJcins v. Brooks, 
49 A. 2d 549, considered this very question. This was a 
suit for damages for unlawful eviction and asked for 
compensatory and punitive damages. The gravamen of 
the complaint is stated as follows, (p. 551): 

“ ‘That the statements made by defendant herein 
regarding his immediate use and occupancy of desig¬ 
nated premises as a dwelling were false and fraudu¬ 
lent, for that though said premises has been avail¬ 
able since March 15th, 1946, the defendant has not 
yet moved therein and has not and does not occupy 
it as a dwelling, and that he falsely and fraudulently 
evicted the plaintiff herein and his family from said 
premises. That as a grounds for punative damages 
the plaintiff does state that defendant acted wilfully, 
maliciously and with utter disregard to the rights of 
plaintiff and of this Court/ The trial court held 
that this complaint did not state a cause of action/ * 

In affirming this action, the Court said (p. 552): 

“(6) If the present suit is an attack on the 
judgment in the landlord and tenant proceeding, the 
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complaint likewise does not state a cause of action. 
It is a collateral attack, and such collateral attacks 
are not permitted even on the ground of fraud, where 
the alleged fraud is a fraud which was in issue in 
that suit. Here, construing the complaint most favor¬ 
ably to appellant, the fraud suggested is that ap¬ 
pellee misrepresented his purpose in desiring posses¬ 
sion of the premises and thus acted in bad faith. That 
issue was decided in the prior suit and the decision 
may not be attacked collaterally. ’’ 

In Crescent Live Stock Co. v. Butchers’ Union, 120 
U. S. 141,159,160, it is said: j 

“It is an invincible presumption of the law that 
the judicial tribunal, acting within its jurisdiction, 
has acted impartially and honestly. The record j of 
its proceedings imports verity; its judgments cannot 
be impugned except by direct process from superior 
authority. The integrity and value of the judicial 
system, as an institution for the administration of 
public and private justice, rests largely upon this 
wholesome principle .’ 7 

Even a judgment obtained by fraud must be attacked 
in a direct proceeding and not collaterally. Nelson v. 
Felsing, 32 App. D. C. 420,428. 

Since the judgment of the Municipal Court is binding 
and the appellant could not sue for damages in the face 
of this judgment, it follows that no civil action lies for 
a conspiracy since no damage resulted to the appellant. 
The language of the Court in Nolle v. Oyster, 230 U. S. 
165,182, is conclusive: 

“But the well-settled rule is that no civil action 
lies for a conspiracy unless there be an overt act 
that results in damage to the plaintiff. To this effect 
are the very authorities upon which plaintiff in error 
relies.” 

# • * • 


i 
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The Court in that case (p. 183) said: 

“ # * *' ^nd s i nce? as the rec ord shows, the al¬ 
leged libel was an essential part of a pleading filed 
in a former proceeding between the parties herein, 
which by the judgment ivas determined to be true, 
and since therefore the alleged libel was privileged, 
and thus not actionable, it follows plainly enough 
that a conspiracy to p^iblish it is not actionable.” 

The Supreme Court of the United States, in the recent 
case of United States v. Munsingwear, Inc., decided No¬ 
vember 13, 1950, reviewed the doctrine of res judicata and 
said: 


“* * * That question -was in issue and determined 
in the injunction suit. The parties were the same 
both in that suit and in the suits for treble damages. 
There is no question but that the District Court in 
the injunction suit had jurisdiction both over the 
parties and the subject matter. And its judgment re¬ 
mains unmodified. We start then with a case which 
falls squarely within the classic statement of the 
rule of res judicata in Southern Pacific R. Co. v. 
United States, 168 U. S. 1,48-49: 

“ ‘The general principle announced in numerous 
cases is that a right, question or fact distinctly put 
in issue and directly determined by a court of com¬ 
petent jurisdiction, as a ground of recovery, cannot 
be disputed in a subsequent suit between the same 
parties or their privies; and even if the second suit 
is for a different cause of action, the right, question 
or fact once so determined must, as between the same 
parties or their privies, be taken as conclusively estab¬ 
lished, so long as the judgment in the first suit re¬ 
mains unmodified/ 99 

Counsel for the appellant attempts to draw a distinction 
in that the appellant joined a witness and the attorneys 
for the successful owners in the eviction case as parties 
defendant in this action, and thus claims that this action 
does not come within the principles of res judicata be¬ 
cause of the addition of this witness and these attorneys 
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as parties defendant. It seems sufficient to point out that 
the judgment of the Municipal Court, in any event, is 
fully binding upon the appellant whether or not it might 
be binding upon the defendants’ witness and attorneys, 
but the owners’ agent and witness and attorneys in-the 
Municipal Court were privies of the owners, and had the 
judgment been against the owners, would have been 
bound by it. 

Morgan v. Morgan, 129 Misc. 212, 221 N. Y. Supp. 117, 
well states the principle: 

“No cause of action exists in favor of a defeated 
party against a defendant who, as a witness, gave 
material testimony on the trial for false swearing 
or fraud in so testifying.” 

It is well settled that there is no civil liability incurred 
by the witness for giving false testimony and said testi¬ 
mony is wholly privileged. Felts v. Paradise (Tenn.) 
158, S. W. 2d, 727; 139 A. L. R. 467, and cases cited in 
the note in 139 A. L. R. 469. j 

The authorities establish the principle that an action 
at law will not lie to recover damages for perjury or false 
swearing alleged to have been committed in a former 
case, and “it cannot be that a conspiracy to do a thing 
is actionable where the thing itself would not be.” 

In Williams v. McClellan et aL, 59 Misc. 620, 111 N. Y. 
Supp. 299, 230, it was said: 

“It is the well settled law that an action at law 
will not lie to recover damages for perjury alleged 
to have been committed in a former case in which 
the plaintiff might have been interested. Young v. 
Leach, 27 App. Div. 293, 50 NYS 670, and cases 
cited. And it must follow that an action such as 
this, which is to recover damages for an alleged con¬ 
spiracy by the defendants to commit perjury, as well 
as for the giving of the alleged false testimony, can¬ 
not be maintained. It cannot be that a conspiracy to 


! 
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do a thing is actionable where the thing itself would 
not be.” (Italics ours). 

See also: 

HuncJcel v. Voneiff, 69 Md. 179,17 A. 1056; 

Schaub v. O’Ferrall, 116 Md. 131,81 A. 789; 

Kessler v. Townsley (1938), 132 Fla. 744, 82 So. 232; 
Siler v. Proctor Coal Co. (1938), 272 Ky. 477, 114 
S. W. (2d) 749; and 
Eocher v. Welti, 239 Ill. App. 392. 

Matters appearing in the pleadings and statements of 
counsel made in the course of the judicial proceedings in 
the Municipal Court were absolutely privileged. Mc- 
Gehee v. Insurance Company, 112 Fed. 853. 

These decisions rest upon the theory that the public 
policy which is the rationale of privilege is that there 
are times or occasions w T hen it is to the public interest 
that one speak freely and fully, when complete freedom 
of speech is in fact indispensable to the administration 
of justice, and, therefore, parties to judicial proceedings 
are absolutely privileged. 

As said in Lawn v. Union Electric Co., 166 SW (2d) 
1065; 144 A. L. R. 622, 628: 

“The reason for the rule of absolute immunity for 
defamatory matter contained in pleadings is that 
‘Perfect freedom to say in their pleadings whatever 
the parties choose to bring to the consideration of 
the court or jury tends obviously to promote the in¬ 
telligent administration of justice. The attainment 
of this result is of much greater importance than the 
prevention of evils arising from reflections on parties 
or others in the course of an action.’ 9 Col. L. R. 
463,478.” 

There being no civil liability incurred by the witness 
and the attorneys in the Municipal Court, they cannot 
be made liable by joining them in a conspiracy. 
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CONCLUSION 

i 

The judgment of the court below dismissing the action 
for conspiracy as res judicata was plainly right and 
should be affirmed. 

Leslie C. Garnett, 

Samuel F. Beach, 

Karl Kindleberger 
Tower Building, 
Washington, D. C., 

Attorneys for Appellees 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

DE BOBULA, Plaintiff, 


vs. 

MANHATTAN STORAGE & TRANSFER CO., 

Defendant. 

Civil Action No. 1695-48, 923-47 
Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: The above 
entitled suits are consolidated for trial. 

Case No. 923-47, Plaintiff claims as against the indi¬ 
vidual defendants that they entered into a conspiracy to 
wrongfully evict plaintiff as a tenant of 1236 16th St., 
N. W., by bringing a suit, wrongfully for eviction and 
adducing false testimony in Municipal Court, claiming 
that the owners of the property, defendants Macondry, 
I. Kress, Helen Andrews and Carter Andrews, acquired 
the property for personal use, whereas in fact they did 
not, require the property for personal use; that in fur¬ 
therance of the conspiracy after obtaining judgment in 
Municipal Court, said individual defendants removed, or 
caused to be removed, plaintiff’s personal property from 
the premises, causing damage to the property by mis¬ 
handling and by falling rain. Plaintiff claims damages 
due to the alleged conspiracy. 

Plaintiff further sues said individual defendants for 
conversion, maintaining that through their authorized 
agent, said individual defendants failed to remove part 
of plaintiff’s goods and personal property from the rented 
premises at time service was made of the writ of restitu¬ 
tion and later appropriating such goods as was not re¬ 
moved for the use and benefit of said defendt. defendant. 

As against the corporate defendants, plaintiff claims in 
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an action of conversion maintaining the personal property 
which was removed from premises first was stored with 
the Dime Corporation and later with Manhattan Storage 
Corp. and that npon tender by plaintiff to each of said 
defendants of the full amounts due for storage each t pf 
said defendants refused to deliver property to plaintiff. 

Case No. 1695-48—Suit in detinue against the Man¬ 
hattan Storage Corp. based upon the same allegation of 
facts as to refusal to deliver the personal property stored 
with it as set forth in Case No. 923-47. 

Case No. 923-47, the following positions are taken by 
defendants: 

As to the charge of conspiracy to bring wrongfully 
suit of eviction adduced false testimony in Municipal 
Court, the individual defendants deny a conspiracy and 
maintain that the suit was brought in good faith to obtain 
possession of the premises by the owners based upon the 
bona fide requirements of the owners for their own use; 
that judgment in favor of the owners was rendered in 
the Municipal Court and became final upon averments by 
the Municipal Court of Appeals and refusal of writ of 
Error by the U. S. Court of Appeals; that the writ of 
restitution for the premises for was obtained in regular 
course and eviction of plaintiff occurred after formal no¬ 
tice and his refusal to move. j 

Answering the suit for conversion part of the goods 
belonging to plaintiff, the individual defendants maintain 
the instructions were given to remove all of plaintiff’s 
property and there was no authorization to agents to 
retain any part and in fact the agents did not retain auy 
part. Defendants further deny any conversion or ap¬ 
propriation for their use and their benefit of said goods. 

* * * • 

Dated May 11,1950 I 

/s/ Bolitha J. Laws 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 




4 A 


* • • # 

23 THE COURT: You are now inquiring whether 
the plaintiff is proceeding against the individual 
defendants on the basis and on the theory of conspiracy? 

MR. BEACH: That is correct, sir. 

THE COURT: And if counsel for the plaintiff assures 
you or states that he is so proceeding, you are through? 

MR. BEACH: I am through. 

THE COURT: You are raising no objection to that 
at this time? 

MR. BEACH: No, sir. 

THE COURT: What is the situation here, that you 
are proceeding on that theory? 

MR. DALY: Yes, Your Honor, I am proceeding on 
that theory. 

MR. BEACH: That satisfies us. 

• * # * 

33 THE COURT: The Court is impressed with 
the contention taken that the circumstances and 
the motive and purpose which animated the individual de¬ 
fendant now charged with conspiracy with respect to the 
occupancy, the character of occupancy was determined 
by the lower court as of that time and that determination 
is binding upon this court. The Court could not take 
testimony designed or intended to attack the propriety 
or the correctness of a determination made by a court 
upon the issues in an action in which that action was an 
issue at that time. 

# * * * 

36 THE COURT: The Court is of the opinion that 
the decision in an action in which the very issue 
is before the Court now was raised and determined is 
binding upon this court and the representations made 
here that the issue as to personal use was raised in the 
Municipal Court case and that it was tried on that issue 
and the Court decided in favor of the plaintiff on the 
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basis of personal use by the plaintiff of the premises 
37 and, that being the case, the Court could not retry 
that issue and that is the issue upon which this 
action is being brought. 

That is the situation upon which this action is being 
brought, as the Court understands, that there was a con¬ 
spiracy between these parties against the defendant to 
take this property on a representation of personal use 
when, in fact, personal use was not to be made of the 
property. That question was raised, as I understand 
the issues as represented here and determined. Is that 
correct? 

• • • • 

47 AIR. DALY: If Your Honor please, I would like 
at this time to dismiss the action against lilr. 
Beach’s client as to the wrongful withholding of property 
which is in the vicinity of $3,000. I would like to dismiss 
that action of conversion. 

AIR. BEACH: As to the individual defendants? 

AIR. DALY: As to the individual defendants. 

AIR. GARNETT: That excuses us from the trial, 
then. 

THE COURT: If he dismisses, you are out of court. 

AIR. BEACH: We will prepare an order and give it 
to Air. Daly for his inspection. 

THE COURT: What about the question that was 
raised before we took the recess as to the jurisdictional 
question? 

AIR. DALY: That is the part that I am dismissing, 
Your Honor. 

• • • • 
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